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On May 24, 2019, the Board of Indian Appeals (Board) received a joint notice of
appeal from the Viejas Band of Kumeyaay Indians (Viejas Band), through Tuari
N. Bigknife, Esq., and from the Sycuan Band of the Kumeyaay Nation (Sycuan Band),
through Mark A. Radoff, Esq. On May 28, 2019, the Board received a notice of appeal
from the County of San Diego (County), through Thomas D. Bunton, Esq. The Viejas
Band, Sycuan Band, and County (collectively, Appellants) seek review of the same April 23,
2019, decision (Decision) of the Pacific Regional Director (Regional Director), Bureau of
Indian Affairs (BIA), to approve the acceptance into trust by the United States for the
Ewiiaapaayp Band of Kumeyaay Indians of approximately 16.69 acres of land. The
property is located in an unincorporated area of the County of San Diego, California." The
Regional Director’s decision was issued after the Board granted BIA’s request to vacate and
remand its prior December 23, 2016, decision to accept the property into trust.” See
County of San Diego, Californin; Viejas Band of Kumeyany Indians; and Sycuan Band of the
Kumeyany Nation v. Acting Pacific Regional Director, 65 IBIA 188 (2018).

' The property is referred to as the Walker Site and is identified as Assessor’s Parcel Number
404-080-26. The legal description of the property is included in the Decision.

* The December 23, 2016, decision was issued after the Board vacated the Regional
Director’s initial May 31, 2011, decision to accept the property into trust and remanded the
matter for further consideration. See County of San Diego, California v. Pacific Regional
Director, 58 IBIA 11 (2013).



Procedural regulations governing administrative appeals to the Board are found in
43 Code of Federal Regulations (C.F.R.) Part 4. A copy of these regulations is enclosed
for non-Federal parties.

Order Concerning Service List

The Board is distributing this order to the complete list of individuals and entities
identified by the Regional Director as potentially interested parties. The Board notes,
however, that the Regional Director’s decision was served on numerous individuals and
entities, sometimes including multiple officials or apparent sub-units within the same
government or entity, and not all of whom appear to be “interested parties,” or distinct and
separate interested parties, within the meaning of the regulations. In addition, two
Congressional offices are on the service list. Although the Board will, upon request,
provide copies of orders and decisions to congressional offices, Members of Congress
generally are not considered “interested parties,” such that the parties are required to serve
copies of pleadings on them. Further, the distribution list includes a substantial number of
- Indian tribes, but it is unclear whether some or all of those tribes are “interested parties.”

In order to avoid placing an unnecessary service burden on the parties, the
individuals and entities identified with an asterisk (*) on the attached distribution list will
be dropped from the Board’s future distribution list, and need not be served by the parties,
unless they specifically enter an appearance in this matter. An entry of appearance should
state the nature of the claimed legally protected interest that could be affected by these
proceedings, see 25 C.E.R. § 2.2, or otherwise state grounds for participation by
intervention or as amicus curiae, see 43 C.F.R. § 4.313. Any such entry of appearance shall
be made on or before June 21. 2019. and served on all individuals and entities included on
the original list. '

Order Consolidating Appeals

Because the two appeals are from the same Decision, the Board consolidates the
appeals.

Order for the Administrative Record

The Regional Director is requested to take the following steps in accordance with
the procedural regulations in 43 C.F.R. § 4.335. Within 20 days after receipt of a copy of
the notice of appeal or after receipt of this notice from the Board:

1. Assemble and transmit the administrative record to the Board. The
administrative record shall include, but not be limited to, a copy of the
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decision being appealed; all documents that were considered by the deciding
official when he or she issued the decision; all documents, petitions, or
applications by which the proceeding was initiated or which set forth claims,
arguments, or evidence presented by interested parties; and copies of any
transcripts of testimony taken;

2. Prepare a table of contents to serve as an index to the record; and

3. Include as part of the record a written confirmation that it contains all
information and documents utilized by the deciding official in rendering the
decision appealed. |

If the Regional Director is unable to transmit the record within 20 days, the
Regional Director should inform the Board and the parties when the record will be sent.

Further Proceedings

In accordance with 43 C.F.R. § 4.336, this case will be assigned a docket number
20 days after the date of receipt noted above unless the Board has been properly notified
before that date that the Assistant Secretary - Indian Affairs has assumed jurisdiction over
the appeal. Upon receipt of the record, a Notice of Docketing, setting forth a briefing
schedule or other procedures, will be sent to all interested parties as shown by the
administrative record. If the Assistant Secretary - Indian Affairs properly notifies the Board
of an assumption of jurisdiction under 25 C.E.R. § 2.20(c) and 43 C.E.R. § 4.332(b), the
parties will be so informed, and the appeal will be transmitted to her.

~Zlall

Thomas A. Blaser
Chief Administrative Judge

Enclosure (for non-Federal parties)
Distribution: See attached list.
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contrary to the act and this part, may
be seized wherever found and at any
time, by the proper field officer or by
any person duly authorized by the Sec-
retary having jurisdiction, and dis-
posed of as the Secretary shall deter-
mine, by deposit in the proper national
depository or otherwise.

§3.17 Preservation of collection.

Every collection made under the au-
thority of the act and of this part shall
be preserved in the public museum des-
ignated in the permit and shall be ac-
cessible to the public. No such collec-
tion shall be removed from such public
museum without the written authority
of the Secretary of the Smithsonian In-
stitution, and then only to another
public museum, where it shall be acces-
sible to the public; and when any pub-
lic museum, which is a depository of
any collection made under the provi-
sions of the act and this part, shall
cease to exist, every such collection in
such public museum shall thereupon
revert to the national collections and
be placed in the proper national deposi-
tory.

PART 4—DEPARTMENT HEARINGS
AND APPEALS PROCEDURES

Subpart A—General; Office of Hearings
and Appeals

Sec.

4.1 Scope of authority; applicable regula-
tions.

4.2 Membership of appeals boards; decisions,
functions of Chief Judges.

4.3 Representation before appeals boards.

4.4 Public records; locations of field offices.

4.5 Power of the Secretary and Director.

Subpart B—General Rules Relating to
Procedures and Practice

4.20 Purpose.

4.21 General provisions.

4.22 Documents,

4.23 Transcript of hearings.

4.24 Basis of decision.

4.25 Oral argument.

4.26 Subpoena power and witness provisions
generally.

4,27 Standards of conduct.

4.28 Interlocutory appeals.

4.29 Remands from courts.

4.30 Information required by forms.

4.31 Request for limiting disclosure of con-
fidential information.

Pt. 4

Subpart C [Reserved]

Subpart D—Rules Applicable in Indian
Affairs Hearings and Appeails

SCOPE OF SUBPART; DEFINITIONS

4.200 How to use this subpart.
4.201 Definitions.
4.202-4.308 [Reserved]

GENERAL RULES APPLICABLE TO PROCEEDINGS
ON APPEAL BEFORE THE INTERIOR BOARD OF
INDIAN APPEALS

4.310 Documents.

4.311 Briefs on appeal.

4.312 Board decisions.

4,313 Amicus Curiae; intervention; joinder
motions.

4.314 Exhaustion of administrative rem-
edies.

4.315 Reconsideration of a Board decision.

4.316 Remands from courts.

4.317 Standards of conduct.

4.318 Scope of review.

APPEALS TO THE BOARD OF INDIAN APPEALS IN
PROBATE MATTERS

4,320 Who may appeal a judge’s decision or
order?

4.321 How do I appeal a judge’s decision or
order?

4.322 What must an appeal contain?

4323 Who receives service of the notice of
appeal?

4,324 How is the record on appeal prepared?

4,325 How will the appeal be docketed?

4,326 What happens to the record after dis-
position?

APPEALS TO THE BOARD OF INDIAN APPEALS
FROM ADMINISTRATIVE ACTIONS OF OFFI-
CIALS OF THE BUREAU OF INDIAN AFFAIRS:
ADMINISTRATIVE REVIEW IN OTHER INDIAN
MATTERS NOT RELATING TO PROBATE PRO-
CEEDINGS

4.330 Scope.

4.331 Who may appeal.

4,332 Appeal to the Board; how taken; man-
datory time for filing; preparation assist-
ance; requirement for bond.

4.333 Service of notice of appeal.

4,334 Extensions of time.

4,335 Preparation and transmittal of record
by official of the Bureau of Indian Af-
fairs.

4.336 Docketing.

4.337 Action by the Board.

4.338 Submission by administrative law
judge of proposed findings, conclusions
and recommended decision.

4,339 Ezxceptions or comments regarding
recommended decision by administrative
law judge.

4,340 Disposition of the record.
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WHITE EARTH RESERVATION LAND SETTLE-
MENT ACT OF 1985; AUTHORITY OF ADMINIS-
TRATIVE JUDGES; DETERMINATIONS OF THE
HEIRS OF PERSONS WHO DIED ENTITLED TO
COMPENSATION

4.350 Authority and scope.

4.351 Commencement of the determination
process.

4.352 Determination of administrative judge
and notice thereof.

4.353 Record.

4.354 Reconsideration or rehearing.

4,355 Omitted compensation.

4,356 Appeals.

4.357 Guardians
incompetents.

for minors ‘and

Subpart E—Special Rules Applicable to
Public Land Hearings and Appeals

APPEALS PROCEDURES

Appeals Procedures; General

4.400
4.401
4.402
4.403
4.404
4.406
4.406
4.407

Definitions.

Documents.

Summary dismissal.

Finality of decision; reconsideration.
Consolidation.

Extensions of time.

Intervention; amicus curiae.
Motions.

APPEALS TO THE BOARD OF LAND APPEALS

4,410 Who may appeal.
4,411 Appeal; how taken, mandatory time
limit.

4,412 Statement of reasons;
standing; reply briefs.
4,413 Service of notice of appeal.

4414 Answers.

statement of

ACTIONS BY BOARD OF LAND APPEALS

4,415 Motion for a hearing on an appeal in-
volving questions of fact.

4.416 Appeals of wildfire management deci-
sions.

HEARINGS PROCEDURES

Hecarings Procedures; General

4.420
4.421

Applicability of general rules.

Definitions.

4,422 Documents.

4.423 Subpoena power and witness provi-
sions.

HEARINGS ON APPEALS INVOLVING QUESTIONS
OF FACT

4,430 Prehearing conferences.

4,431 Fixing of place and date for hearing;
notice.

4432 Postponements.

4,433 Authority of the administrative law
judge.

4.434 Conduct of hearing.
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4.435
4,436
4.437
4.438

Evidence.

Reporter’s fees.

Copies of transcript.

Action by administrative law judge.

CONTEST AND PROTEST PROCEEDINGS

4,450 Private contests and protests.

4.450-1 By whom private contest may be ini-
tiated.

4.450-2 Protests.

4.450-3 Initiation of contest.

4,450-4 Complaints.

4.450-5 Service.

4.450-6 Answer to complaint.

4.450-7 Action by manager.

4.450-8 Amendment of answer.

4.451 Government contests.

4.451-1 How initiated.

4.451-2 Proceedings
tests.

4.452 Proceedings before the administrative
law judge.

4,452-1 Prehearing conferences.

4.452-2 Notice of hearing.

4.452-3 Postponements.

4.452-4 Authority of administrative
judge.

4.452-5 Conduct of hearing.

4.452-8 Evidence.

4.452-7 Reporter’s fees.

4,452-8 Findings and conclusions;
by administrative law judge.

4.452-9 Appeal to Board.

in Government con-

law

decision

GRAZING PROCEDURES (INSIDE AND OUTSIDE
GRAZING DISTRICTS)

4.470 How to appeal a final BLM grazing de-
cision to an administrative law judge.
4,471 How to petition for a stay of a final
BLM grazing decision.

4,472 Action on an appeal and petition for a
stay.

4,473 Time and place of hearing; notice; in-
tervenors.

4,474 Authority of administrative law judge.

4.475 Service.

4,476 Conduct of hearing;
transcript.

4.477 Findings and conclusions; decision by
administrative law judge.

4.478 Appeals to the Board of Land Appeals;
judicial review.

4,479 Effectiveness of decision during ap-
peal.

4.480 Conditions of decision action.

reporter's fees;

Subpart F—Implementation of the Equal
Access to Justice Act in Agency Pro-
ceedings

GENERAL PROVISIONS

4.601 What is the purpose of this subpart?

4,602 What definitions apply to this sub-
part?

4.603 What proceedings are covered by this
subpart?
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Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals

AUTHORITY: 5 U.S.C. 301; 256 U.8.C. 2, 9, 372-
74, 410; Pub. L. 99-264, 100 Stat. 61, as amend-
ed.

CrRoSS REFERENCE: For regulations per-
taining to the processing of Indian probate
matters within the Bureau of Indian Affairs,
see 25 CFR part 15. For regulations per-
taining to the probate of Indian trust estates
within the Probate Hearings Division, Office
of Hearings and Appeals, see 43 CFR part 30.
For regulations pertaining to the authority,
jurisdiction, and membership of the Board of
Indian Appeals, Office of Hearings and Ap-
peals, see subpart A of this part. For regula-
tions generally applicable to proceedings be-
fore the Hearings Divisions and Appeal
Boards of the Office of Hearings and Appeals,
see subpart B of this part.

SCOPE OF SUBPART; DEFINITIONS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.200 How to use this subpart.

(a) The following table is a guide to
the relevant contents of this subpart
by subject matter.

For provisions relating to . . . Consult . . .

(1) Appeais to the Board of Indian Ap- | §§4.310 through
peals generally. 4.318.

(2) Appeals to the Board of indian Ap- | §§4.201 and 4.320
peals from decisions of the Probate through 4.326.
Hearings Division in Indian probate
matters.

(3) Appeals to the Board of Indian Ap- | §§4.201 and 4.330
peals from actions or decisions of through 4.340.
BIA.

(4) Review by the Board of Indian Ap- | §§4.201 and 4.330
peals of other matters referred to it through 4.340.
by the Secretary, Assistant Sec-
retary-indian Affairs, or Director-Of-
fice of Hearings and Appeals.

(5) Determinations under the White | §§4.350 through
Earth Reservation Land Settlement 4.357.

Act of 1985,

(b) Except as limited by the provi-
sions of this part, the regulations in
subparts A and B of this part apply to
these proceedings.

[73 FR 67287, Nov. 13, 2008}
§4.201 Definitions.

Administrative law judge (ALJ) means

an administrative law judge with OHA
appointed under the Administrative
Procedure Act, 5 U.S.C. 3105.
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§4.201

Agency means:

(1) The Bureau of Indian Affairs (BIA)
agency office, or any other designated
office in BIA, having jurisdiction over
trust or restricted land and trust per-
sonalty; and

(2) Any office of a tribe that has en-
tered into a contract or compact to ful-
fill the probate function under 25
U.S.C. 450f or 458cc.

BIA means the Bureau of Indian Af-
fairs within the Department of the In-
terior.

Board means the Interior Board of In-
dian Appeals within OHA.

Day means a calendar day.

Decedent means a person who is de-
ceased.

Decision or order (or decision and
order) means:

(1) A written document issued by a
judge making determinations as to
heirs, wills, devisees, and the claims of
creditors, and ordering distribution of
trust or restricted land or trust person-
alty;

(2) The decision issued by an attor-
ney decision maker in a summary pro-
bate proceeding; or

(8) A decision issued by a judge find-
ing that the evidence is insufficient to
determine that a person is deceased by
reason of unexplained absence.

Devise means a gift of property by
will. Also, to give property by will.

Devisee means a person or entity that
receives property under a will.

Estate means the trust or restricted
land and trust personalty owned by the
decedent at the time of death.

Formal probate proceeding means a
proceeding, conducted by a judge, in
which evidence is obtained through the
testimony of witnesses and the receipt
of relevant documents.

Heir means any individual or entity
eligible to receive property from a de-
cedent in an intestate proceeding.

Individual Indian Money (IIM) account
means an interest-bearing account for
trust funds held by the Secretary that
belong to a person who has an interest
in trust assets. These accounts are
under the control and management of
the Secretary.

Indian probate judge (IPJ) means an
attorney with OHA, other than an ALJ,
to whom the Secretary has delegated



§§4.202-4.308

the authority to hear and decide Indian
probate cases.

Interested party means any of the fol-
lowing:

(1) Any potential or actual heir;

(2) Any devisee under a will;

(3) Any person or entity asserting a
claim against a decedent’s estate;

(4) Any tribe having a statutory op-
tion to purchase the trust or restricted
property interest of a decedent; or

(8) Any co-owner exercising a pur-
chase option.

Intestate means that the decedent
died without a valid will as determined
in the probate proceeding.

Judge, except as used in the term
“administrative judge,” means an ALJ
or IPJ.

LTRO means the Land Titles and
Records Office within BIA,

Probate means the legal process by
which applicable tribal, Federal, or
State law that affects the distribution
of a decedent’s estate is applied in
order to:

(1) Determine the heirs;

(2) Determine the validity of wills
and determine devisees;

(8) Determine whether claims against
the estate will be paid from trust per-
sonalty; and

(4) Order the transfer of any trust or
restricted land or trust personalty to
the heirs, devisees, or other persons or
entities entitled by law to receive
them.

Restricted property means real prop-
erty, the title to which is held by an
Indian but which cannot be alienated
or encumbered without the Secretary’s
consent. For the purposes of probate
proceedings, restricted property is
treated as if it were trust property. Ex-
cept as the law may provide otherwise,
the term ‘‘restricted property’ as used
in this part does not include the re-
stricted lands of the Five Civilized
Tribes of Oklahoma or the Osage Na-
tion.

Secretary means the Secretary of the
Interior or an authorized representa-
tive.

Trust personalty means all tangible
personal property, funds, and securities
of any kind that are held in trust in an
IIM account or otherwise supervised by
the Secretary.
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Trust property means real or personal
property, or an interest therein, the
title to which is held in trust by the
United States for the benefit of an indi-
vidual Indian or tribe.

Will means a written testamentary
document that was executed by the de-
cedent and attested to by two disin-
terested adult witnesses, and that
states who will receive the decedent’s
trust or restricted property.

[73 FR 67287, Nov. 13, 2008]
§§4.202-4.308 [Reserved]

GENERAL RULES APPLICABLE TO PRO-
CEEDINGS ON APPEAL BEFORE THE IN-
TERIOR BOARD OF INDIAN APPEALS

SOURCE: 70 FR 11825, Mar. 9, 2005, unless
otherwise noted.

§4.310 Documents.

(a) Filing. The effective date for filing
a notice of appeal or other document
with the Board during the course of an
appeal is:

(1> For most documents, the date of
mailing or the date of personal deliv-
ery; or

(2) For a motion for the Board to as-
sume jurisdiction over an appeal under
25 CFR 2.20(e), the date that the Board
receives the motion.

(b) Serving notices of appeal and plead-
ings. Any party filing a notice of appeal
or pleading before the Board must
serve copies on all interested parties in
the proceeding. Service must be accom-
plished by personal delivery or mail-
ing.

(1) Where a party is represented in an
appeal by an attorney or other rep-
resentative authorized under 43 CFR
1.3, service of any document on the at-
torney or representative is service on
the party.

(2) Where a party is represented by
more than one attorney, service on any
one attorney is sufficient.

(3) The certificate of service on an at-
torney or representative must include
the name of the party whom the attor-
ney or representative represents and
indicate that service was made on the
attorney or representative.

(c) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
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prescribed for filing and serving a doc-
ument:

(1) The day upon which the decision
or document to be appealed or an-
swered was served or the day of any
other event after which a designated
period of time begins to run is not to
be included;

(2) The last day of the period is to be
included, unless it is a nonbusiness day
(e.g., Saturday, Sunday, or Federal hol-
iday), in which event the period runs
until the end of the next business day;
and

(3) When the time prescribed or al-
lowed is 7 days or less, intermediate
Saturdays, Sundays, Federal holidays,
and other nonbusiness days are ex-
cluded from the computation.

(d) Extensions of time. (1) The Board
may extend the time for filing or serv-
ing any document except a notice of
appeal,

(2) A request to the Board for an ex-
tension of time must be filed within
the time originally allowed for filing.

(3) For good cause the Board may
grant an extension of time on its own
initiative.

(e) Retention of documents. All docu-
ments received in evidence at a hearing
or submitted for the record in any pro-
ceeding before the Board will be re-
tained with the official record of the
proceeding. The Board, in its discre-
tion, may permit the withdrawal of
original documents while a case is
pending or after a decision becomes
final upon conditions as required by
the Board.

§4.311 Briefs on appeal.

(a) The appellant may file an opening
brief within 30 days after receiving the
notice of docketing. The appellant
must serve copies of the opening brief
upon all interested parties or counsel
and file a certificate with the Board
showing service upon the named par-
ties. Opposing parties or counsel will
have 30 days from receiving the appel-
lant’s brief to file answer briefs, copies
of which must be served upon the ap-
pellant or counsel and all other inter-
ested parties. A certificate showing
service of the answer brief upon all par-
ties or counsel must be attached to the
answer filed with the Board.

65

§4.313

(b) The appellant may reply to an an-
swering brief within 15 days from its
receipt. A certificate showing service
of the reply brief upon all parties or
counsel must be attached to the reply
filed with the Board. Except by special
permission of the Board, no other
briefs will be allowed on appeal.

(¢) BIA is considered an interested
party in any proceeding before the
Board. The Board may request that
BIA submit a brief in any case before
the Board.

(d) An original only of each docu-
ment should be filed with the Board.
Documents should not be bound along
the side.

(e) The Board may also specify a date
on or before which a brief is due. Un-
less expedited briefing has been grant-
ed, such date may not be less than the
appropriate period of time established
in this section.

§4.312 Board decisions.

Decisions of the Board will be made
in writing and will set forth findings of
fact and conclusions of law. The deci-
sion may adopt, modify, reverse, or set
aside any proposed finding, conclusion,
or order of an administrative law
judge, Indian probate judge, or BIA of-
ficial. Distribution of decisions must
be made by the Board to all parties
concerned, Unless otherwise stated in
the decision, rulings by the Board are
final for the Department and must be
given immediate effect.

§4.813 Amicus curiae;

intervention;
joinder motions.

(a) Any interested person or Indian
tribe desiring to intervene, to join
other parties, to appear as amicus cu-
riae, or to obtain an order in an appeal
before the Board must apply in writing
to the Board stating the grounds for
the action sought. The Board may
grant the permission or relief re-
quested for specified purposes and sub-
ject to limitations it established. This
section will be liberally construed.

(b) Motions to intervene, to appear as
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal
pending before the Board must be
served in the same manner as appeal
briefs.
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§4.314 Exhaustion of administrative
remedies.

(a) No decision of an administrative
law judge, Indian probate judge, or BIA
official that at the time of its rendition
is subject to appeal to the Board, will
be considered final so as to constitute
agency action subject to judicial re-
view under 5 U.S.C. 704, unless it has
been made effective pending a decision
on appeal by order of the Board.

(b) No further appeal will lie within
the Department from a decision of the
Board.

(¢) The filing of a petition for recon-
sideration is not required to exhaust
administrative remedies.

§4.315 Reconsideration of a Board de-
cision.

(a) Reconsideration of a decision of
the Board will be granted only in ex-
traordinary circumstances. Any party
to the decision may petition for recon-
sideration. The petition must be filed
with the Board within 30 days from the
date of the decision and must contain a
detailed statement of the reasons why
reconsideration should be granted.

(b) A party may file only one petition
for reconsideration.

(c) The filing of a petition will not
stay the effect of any decision or order
and will not affect the finality of any
decision or order for purposes of judi-
cial review, unless so ordered by the
Board.

§4.316 Remands from courts.

‘Whenever any matter is remanded
from any Federal court to the Board
for further proceedings, the Board will
remand the matter to an administra-
tive law judge, an Indian probate judge,
or BIA. In the alternative, to the ex-
tent the court’s directive and time lim-
itations permit, the parties will be al-
lowed an opportunity to submit to the
Board a report recommending proce-
dures for it to follow to comply with
the court’s order. The Board will enter
special orders governing matters on re-
mand.

§4.317 Standards of conduct.

(a) Inquiries about cases. All inquiries
about any matter pending before the
Board must be made to the Chief Ad-
ministrative Judge of the Board or the
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administrative judge assigned the mat-
ter.

(b) Disqualification. An administra-
tive judge may withdraw from a case in
accordance with standards found in the
recognized canons of judicial ethics if
the . judge deems this action appro-
priate. If, before a decision of the
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the OHA Director will determine
the matter of disqualification.

§4.318 Scope of review,

An appeal will be limited to those
issues that were before the administra-
tive law judge or Indian probate judge
upon the petition for rehearing, re-
opening, or regarding tribal purchase
of interests, or before the BIA official
on review. However, except as specifi-
cally limited in this part or in title 25
of the Code of Federal Regulations, the
Board will not be limited in its scope of
review and may exercise the inherent
authority of the Secretary to correct a
manifest injustice or error where ap-
propriate.

APPEALS TO THE BOARD OF INDIAN
APPEALS IN PROBATE MATTERS

SOURCE: 70 FR 11826, Mar. 9, 2005, unless
otherwise noted.

§4.320 Who may appeal a judge’s deci-
sion or order?

Any interested party has a right to
appeal to the Board if he or she is ad-
versely affected by a decision or order
of a judge under part 30 of this subtitle:

(a) On a petition for rehearing;

(b) On a petition for reopening;

(¢) Regarding purchase of interests in
a deceased Indian’s estate; or

(d) Regarding modification of the in-
ventory of an estate.

[76 FR 7505, Feb. 10, 2011]

§4.321 How do I appeal a judge’s deci-
sion or order?

(a) A person wishing to appeal a deci-
sion or order within the scope of §4.320
must file a written notice of appeal
within 30 days after we have mailed the
judge’s decision or order and accurate
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appeal instructions. We will dismiss
any appeal not filed by this deadline.

(b) The notice of appeal must be
signed by the appellant, the appellant’s
attorney, or other qualified representa-
tive as provided in §1.3 of this subtitle,
and must be filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203.

[73 FR 67288, Nov. 13, 2008]

§4.322 What must an appeal contain?

(a) Each appeal must contain a writ-
ten statement of the errors of fact and
law upon which the appeal is based.
This statement may be included in ei-
ther the notice of appeal filed under
§4.321(a) or an opening brief filed under
§4.311(a).

(b) The notice of appeal must include
the names and addresses of the parties
served.

[73 FR 67288, Nov. 13, 2008]

§4.323 Who receives service of the no-
tice of appeal?

(a) The appellant must deliver or
mail the original notice of appeal to
the Board.

(b) A copy of the notice of appeal
must be served on the judge whose de-
cision is being appealed, as well as on
every other interested party.

(c) The notice of appeal filed with the
Board must include a certification that
service was made as required by this
section.

(73 FR 67288, Nov. 13, 2008]

§4.324 How is the record on appeal
prepared?

(a) On receiving a copy of the notice
of appeal, the judge whose decision is
being appealed must notify:

(1) The agency concerned; and

(2) The LTRO where the original
record was filed under §30.233 of this
subtitle.

(b) If a transcript of the hearing was
not prepared, the judge must have a
transcript prepared and forwarded to
the LTRO within 30 days after receiv-
ing a copy of the notice of appeal. The
LTRO must include the original tran-
script in the record.
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(¢) Within 30 days of the receipt of
the transcript, the LTRO must do the
following:

(1) Prepare a table of contents for the
record;

(2) Make two complete copies of the
original record, including the tran-
script and table of contents;

(8) Certify that the record is com-
plete;

(4) Forward the certified original
record, together with the table of con-
tents, to the Board by certified mail or
other service with delivery confirma-
tion; and

(5) Send one copy of the complete
record to the agency.

(d) While the appeal is pending, the
copies of the record will be available
for inspection at the LTRO and the
agency.

(e) Any party may file an objection
to the record. The party must file his
or her objection with the Board within
15 days after receiving the notice of
docketing under §4.325.

(f) For any of the following appeals,
the judge must prepare an administra-
tive record for the decision and a table
of contents for the record and must for-
ward them to the Board:

(1) An interlocutory appeal under
§4.28;

(2) An appeal from a decision under
§§30.126 or 30.127 regarding modifica-
tion of an inventory of an estate; or

(8) An appeal from a decision under
§30.124 determining that a person for
whom a probate proceeding is sought
to be opened is not deceased.

[76 FR 7505, Feb. 10, 2011]

§4.325 How will the appeal be dock-
eted?

The Board will docket the appeal on
receiving the probate record from the
LTRO or the administrative record
from the judge, and will provide a no-
tice of the docketing and the table of
contents for the record to all inter-
ested parties as shown by the record on
appeal. The docketing mnotice will
specify the deadline for filing briefs
and will cite the procedural regulations
governing the appeal.

[73 FR 67288, Nov. 13, 2008]
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§4.326 What happens to the record
after disposition?

(a) After the Board makes a decision
other than a remand, it must forward
to the designated LTRO:

(1) The record filed with the Board
under §4.324(d) or (f); and

(2) All documents added during the
appeal proceedings, including any tran-
scripts and the Board’s decision.

(b) The LTRO must conform the du-
plicate record retained under §4.324(b)
to the original sent under paragraph
(a) of this section and forward the du-
plicate record to the agency concerned.

[73 FR 67288, Nov. 13, 2008]

APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NOT
RELATING TO PROBATE PROCEEDINGS

SOURCE: 54 FR 6487, Feb. 10, 1989, unless
otherwise noted.

§4.330 Scope.

(a) The definitions set forth in 25
CFR 2.2 apply also to these special
rules. These regulations apply to the
practice and procedure for: (1) Appeals
.to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indian Affairs
issued under regulations in 25 CFR
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other matters pertaining to Indians
which are referred to it for exercise of
review authority of the Secretary or
the Assistant Secretary—Indian Af-
fairs.

(b) Except as otherwise permitted by
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-
gation or request, the Board shall not
adjudicate:

(1) Tribal enrollment disputes;

(2) Matters decided by the Bureau of
Indian Affairs through exercise of its
discretionary authority; or

(3) Appeals from decisions pertaining
to final recommendations or actions by
officials of the Minerals Management
Service, unless the decision ig based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals
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Management Service, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).

§4.331 Who may appeal.

Any interested party affected by a
final administrative action or decision
of an official of the Bureau of Indian
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, except—

(&) To the extent that decisions
which are subject to appeal to a higher
official within the Bureau of Indian Af-
fairs must first be appealed to that of-
ficial;

(b) Where the decision has been ap-
proved in writing by the Secretary or
Assistant Secretary—Indian Affairs
prior to promulgation; or

(c) Where otherwise provided by law
or regulation.

$4.332 Appeal to the Board; how
taken; mandatory time for filing;
preparation assistance; require-
ment for bond.

(a) A notice of appeal shall be in
writing, signed by the appellant or by
his attorney of record or other quali-
fied representative as provided by 43
CFR 1.3, and filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203, within 30 days after
receipt by the appellant of the decision
from which the appeal is taken. A copy
of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As required by
§4.333 of this part, the notice of appeal
sent to the Board shall certify that a
copy has been sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

(1) A full identification of the case;

(2) A statement of the reasons for the
appeal and of the relief sought; and

(3) The names and addresses of all ad-
ditional interested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may
be affected by a change in the decision,
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whether or not they participated as in-
terested parties in the earlier pro-
ceedings.

(b) In accordance with 256 CFR 2.20(c)
a notice of appeal shall not be effective
for 20 days from receipt by the Board,
during which time the Assistant Sec-
retary—Indian Affairs may decide to
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the case filed with the Board shall be
transmitted to the Assistant Sec-
retary—Indian Affairs.

(¢) When the appellant is an Indian or
Indian tribe not represented by coun-
sel, the official who issued the decision
appealed shall, upon request of the ap-
pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal.

(d) At any time during the pendency
of an appeal, an appropriate bond may
be required to protect the interest of
any Indian, Indian tribe, or other par-
ties involved.

[54 FR 6487, Feb. 10, 1989, as amended at 67
FR 4368, Jan. 30, 2002]

§4.333 Service of notice of appeal.

(a) On or before the date of filing of
the notice of appeal the appellant shall
serve a copy of the notice upon each
known interested party, upon the offi-
cial of the Bureau of Indian Affairs
from whose decision the appeal is
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of
appeal filed with the Board shall cer-
tify that service was made as required
by this section and shall show the
names and addresses of all parties
served. If the appellant is an Indian or
an Indian tribe not represented by
counsel, the appellant may request the
official of the Bureau whose decision is
appealed to assist in service of copies
of the notice of appeal and any sup-
porting documents.

(b) The notice of appeal will be con-
sidered to have been served upon the
date of personal service or mailing.

§4.334 Extensions of time.

Requests for extensions of time to
file documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
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which, as specified in §4.332 of this
part, may not be extended.

§4.335 Preparation and transmittal of
record by official of the Bureau of
Indian Affairs.

(a) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board, the official of the Bureau of
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include, without limitation,
copies of transcripts of testimony
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental
documents which set forth claims of in-
terested parties; and all documents
upon which all previous decisions were
based.

(b) The administrative record shall
include a Table of Contents noting, at
a minimum, inclusion of the following:

(1) The decision appealed from;

(2) The notice of appeal or
thereof; and

(3) Certification that the record con-
tains all information and documents
utilized by the deciding official in ren-
dering the decision appealed.

(c) If the deciding official receives
notification that the Assistant Sec-
retary—Indian Affairs has decided to
review the appeal before the adminis-
trative record is transmitted to the
Board, the administrative record shall
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to
the Board.

$4.336 Docketing.

An appeal shall be assigned a docket
number by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has been properly notified that
the Assistant Secretary—Indian Affairs
has assumed jurisdiction over the ap-
peal. A notice of docketing shall be
sent to all interested parties as shown
by the record on appeal upon receipt of
the administrative record. Any objec-
tion to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing notice shall specify the
time within which briefs shall be filed,
cite the procedural regulations gov-
erning the appeal and include a copy of

copy
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the Table of Contents furnished by the
deciding official.

§4.337 Action by the Board.

(a) The Board may make a final deci-
sion, or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact, the
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in
its discretion, grant oral argument be-
fore the Board.

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs based
upon the exercise of discretionary au-
thority committed to the Bureau, and
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to §4.330(b) of this part, the Board
shall dismiss the appeal as to the
issue(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for
further consideration.

§4.338 Submission by administrative
law judge of proposed findings, con-
clusions and recommended deci-
sion.

(a) When an evidentiary hearing pur-
suant to §4.337(a) of this part is con-
cluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding, the
Bureau official involved, and the
Board. Simultaneously, the entire
record of the proceedings, including the
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board.

(b) The administrative law judge
shall advise the parties at the conclu-
sion of the recommended decision of
their right to file exceptions or other
comments regarding the recommended
decision with the Board in accordance
with §4.339 of this part.

§4.339- Exceptions or comments re-
garding recommended decision by
administrative law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
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trative law judge, any party may file
exceptions to or other comments on
the decision with the Board.

§4.340 Disposition of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all documents added during the ap-
peal proceedings, including the Board’s
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.

WHITE EARTH RESERVATION LAND SET-
TLEMENT ACT OF 1985; AUTHORITY OF
ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO
DIED ENTITLED TO COMPENSATION

SOURCE: 56 FR 61383, Dec. 3, 1991, unless
otherwise noted.

§4.350 Authority and scope.

(a) The rules and procedures set forth
in §§4.350 through 4.357 apply only to
the determination through intestate
succession of the heirs of persons who
died entitled to receive compensation
under the White Earth Reservation
Land Settlement Act of 1985, Public
Law 99-264 (100 Stat. 61), amended by
Public Law 100-1563 (101 Stat. 886) and
Public Law 100-212 (101 Stat. 1433).

(b) Whenever requested to do so by
the Project Director, an administrative
judge shall determine such heirs by ap-
plying inheritance laws in accordance
with the White Barth Reservation Set-
tlement Act of 1985 as amended, not-
withstanding the decedent may have
died testate.

(¢) As used herein, the following
terms shall have the following mean-
ings:

(1) The term Act means the White
Earth Reservation Land Settlement
Act of 1985 as amended.

(2) The term Board means the Board
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(8) The term Project Director means
the Superintendent of the Minnesota
Agency, Bureau of Indian Affairs, or
other Bureau of Indian Affairs official
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with delegated authority from the Min-
neapolis Area Director to serve as the
federal officer in charge of the White
Earth Reservation Land Settlement
Project.

(4) The term party (parties) in interest
means the Project Director and any
presumptive or actual heirs of the de-
cedent, or of any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

(6) The term compensation means a
monetary sum, as determined by the
Project Director, pursuant to section
8(c) of the Act.

(6) The term administrative judge
means an administrative judge or an
administrative law judge, attorney-ad-
visor, or other appropriate official of
the Office of Hearings and Appeals to
whom the Director of the Office of
Hearings and Appeals has redelegated
his authority, as designee of the Sec-
retary, for making heirship determina-
tions as provided for in these regula-
tions.

(7) The term appellant means a party
aggrieved by a final order or final order
upon reconsideration issued by an ad-
ministrative judge who files an appeal
with the Board.

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991, as amended at 64 FR 13363, Mar. 18, 1999]

§4.351 Commencement of the deter-
mination process.

(a) Unless an heirship determination
which is recognized by the Act already
exists, the Project Director shall com-
mence the determination of the heirs
of those persons who died entitled to
receive compensation by filing with
the administrative judge all data, iden-
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:

(1) A copy of the death certificate if
one exists. If there is no death certifi-
cate, then another form of official writ-
ten evidence of the death such as a bur-
ial or transportation of remains per-
mit, coroner’s report, or church reg-
istry of death. Secondary forms of evi-
dence of death such as an affidavit
from someone with personal knowledge
concerning the fact of death or an obit-
uary or death notice from a newspaper
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may be used only in the absence of any
official proof or evidence of death.

(2) Data for heirship finding and fam-
ily history, certified by the Project Di-
rector. Such data shall contain:

(i) The facts and alleged facts of the
decedent’s marriages, separations and
divorces, with copies of necessary sup-
porting documents;

(ii) The names and last known ad-
dresses of probable heirs at law and
other known parties in interest;

(iii) Information on whether the rela-
tionships of the probable heirs at law
to the decedent arose by marriage,
blood, or adoption.

(3) Known heirship determinations,
including those recognized by the Act
determining the heirs of relatives of
the decedent, and including those ren-
dered by courts from Minnesota or
other states, by tribal courts, or by tri-
bunals authorized by the laws of other
countries.

(4) A report of the compensation due
the decedent, including interest cal-
culated to the date of death of the de-
cedent, and an outline of the derivation
of such compensation, including its
real property origins and the succes-
sion of the compensation to the de-
ceased, citing all of the intervening
heirs at law, their fractional shares,
and the amount of compensation at-
tributed to each of them.

(b) A certification by the Project Di-
rector or his designee that the address-
es provided for the parties in interest
were furnished after having made a due
and diligent search.

[66 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991]

§4.352 Determination of administra-
tive judge and notice thereof.

(a) Upon review of all data submitted
by the Project Director, the adminis-
trative judge will determine whether or
not there are any apparent issues of
fact that need to be resolved.

(b) If there are no issues of fact re-
quiring determination, the administra-
tive judge will enter a preliminary de-
termination of heirs based upon inher-
itance laws in accordance with the Act.
Such preliminary determination will
be entered without a hearing, and,
when possible and based upon the data







